C DEPARTMENT OF ROY COOPER + Governor
EALTH AND MANDY COHEN, MD, MPH « Secretary
UMAN SERVICES MARK PAYNE -+ Director, Division of Health Service Regulation

September 26, 2019

Gary S. Qualls
PO Box 14210
Research Triangle Park, NC 27709-4210

No Review

Record #: 3076

Facility Name: Jesse Helms Nursing Center

FID #: 923515

Business Name: AHSNEF, Inc.

Business #: 3099

Project Description: Separately license Jesse Helms Nursing Center from Atrium Health Union
County: Union

Dear Mr. Qualls:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your correspondence regarding the above referenced proposal. Based on the CON law
in effect on the date of this response to your request, the proposal described in that correspondence is
not governed by, and therefore, does not currently require a certificate of need. If the CON law is
subsequently amended such that the above referenced proposal would require a certificate of need, this
determination does not authorize you to proceed to develop the above referenced proposal when the new
law becomes effective.

You may need to contact the Agency’s Acute and Home Care and Nursing Home Licensure and
Certification Sections to determine if they have any requirements for development of the proposed
project.

This determination is binding only for the facts represented in your correspondence. If changes are made
in the project or in the facts provided in the correspondence referenced above, a new determmatlon asto

whether a certificate of need is required would need to be made by this office.

Please do not hesitate to contact this office if you have any questions.

Sincerely,

Julie M. Faenza Martha J. Frisone
Project Analyst Chief

cc: Acute and Home Care Licensure and Certification Section, DHSR

Nursing Home Licensure and Certification Section, DHSR

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES ¢ DIVISION OF HEALTH SERVICE REGULATION
HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704
https:/finfo.ncdhhs.gov/dhsr/ = TEL: 919-855-3873

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER
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F 919.516.2072
gary.qualls@klgates.com

Via Hand Delivery

Ms. Martha Frisone, Chief

Healthcare Planning

and Certificate of Need Section

Division of Health Service Regulation
Department of Health & Human Services
809 Ruggles Drive

Raleigh, NC 27603

Re: Reorpanization of Skilled Nursing Facilities to Controlled Affiliate -- No Review
Letter, or in the Alternative. Exemption Notice

Huntersville Qaks (License No: NH0377): Sardis Oaks (License No: NH0483): Jesse
Helms Nursing Center (License No: H0050): Stanly Manor (License No: NH0464):
and Cleveland Pines (License No. NH0524)

Dear Martha:

We represent The Charlotte-Mecklenburg Hospital Authority (“CMHA”) and also
one of its controlled affiliates, AHSNF, Inc., in making this request to the North Carolina
Department of Health and Human Services, Division of Health Service Regulation,
Healthcare Planning and Certificate of Need Section (the “Agency™).

The purpose of this letter is to:

1. Request no review confirmation of an upcoming corporate reorganization, which
is anticipated to be effective January 1, 2020 and will reorganize five of CMHA’s
skilled nursing facilities (“SNFs™) such that the SNFs will be directly owned by
CMHA'’s controlled affiliate, AHSNF, Inc., rather than being directly owned by
CMHA as an operating division; and

2. Confirm the non-reviewability of separately licensing Jesse Helms Nursing
Center, which is currently operating under the same license as Atrium Health
Union.

These actions will collectively be referred to as the “Reorganization.”

303679396 v4
klgates.com
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As further described below, we ask the Agency to confirm that the Reorganization is
either not reviewable as a new institutional health service under the North Carolina
Certificate of Need (“CON™) law or (in the alternative) exempt from review under the CON
law’s exemption provisions in N.C. Gen. Stat. § 131E-184.

I. The Proposed Reorganization,

AHSNF, Inc. is a North Carolina non-member, nonprofit corporation and is a
controlled affiliate of CMHA. By virtue of CMHA’s authority to appoint all of the directors
of AHSNF, Inc., CMHA will maintain and exercise control over AHSNF, Inc. Upon
consummation of the Reorganization, all of CMHA’s SNF assets described below will be
conveyed to AHSNF, Inc. AHSNF, Inc. will continue to utilize the assets and operations of
the SNFs in a manner consistent with the nonprofit mission of CMHA and AHSNF, Inc.

CMHA currently operates five SNFs:

1) A 168-bed SNF known as Huntersville Oaks in Mecklenburg County (License
No: NH0377) (Provider: 345096);

&) A 124-bed SNF known as Sardis Oaks in Mecklenburg County (License No:
NHO0483) (Provider: 345331);

3) A 70-bed SNF known as Jesse Helms Nursing Center in Union County
(License No: H0050) (Provider: 345097);

4) A facility known as Stanly Manor in Stanly County with 90 SNF beds and 10
adult care home beds (License No: NH0464) (Provider: 345281); and

5) A 120-bed SNF known as Cleveland Pines in Cleveland County (License No:
NHO0524) (Provider: 345282).

I1. No Review For Independent Licensing of Jesse Helms Nursing Center.

Jesse Helms Nursing Center is currently under the same license as Atrium Health
Union, which is owned and operated by CMHA. Thus, as a first step of the Reorganization
described above, Jesse Helms Nursing Center would obtain its own license, separate from the
Atrium Health Union license, of which it is currently part, with CMHA as the licensee.
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Once the Reorganization is complete and the SNF is conveyed to AHSNF, Inc., the
entity (CMHA) that currently directly owns the Jesse Helms Nursing Center and will
continue to own it upon independent licensure until the conveyance will still control the
independently licensed SNF through AHSNF, Inc., as its controlled affiliate. Jesse Helms
Nursing Center is located in a separate building from Atrium Health Union, and the same
building, staff and equipment will continue to be used to provide the same services at the
same location upon independent licensure.

The proposed independent licensing step of the Reorganization does not involve the
offering or expansion of any new facility, service or equipment, and the State’s inventory of
nursing beds will not change. No new or additional nursing home beds will be acquired or
placed in operation in the State. Jesse Helms Nursing Center already has its own distinct
Medicare provider number (Medicare Provider 345097), which is separate from Atrium
Health Union’s Medicare provider number (Medicare Provider 340130).

This proposal is similar to other proposals that the Agency has found to be non-
reviewable. For example, the Agency determined that no CON reviews were necessary for
Rex Hospital and Hugh Chatham Memorial Hospital, Inc. to independently license nursing
homes that historically operated under each hospital’s license. See Exhibit 1.

Likewise, the CON law allows the independent licensing of the Jesse Helms Nursing
Center without the requirement of a CON because such an event does not constitute the
development or acquisition of a new facility or services, within the meaning of N.C. Gen.
Stat. § 131E-176(16). The beds already exist in the State Medical Facilities Plan inventory
and there is no new facility constructed. Thus, there has been no action which constitutes the
offering or development of a new institutional health service within the meaning of N.C.
Gen. Stat. § 131E-178(a), and no CON is therefore required.

HI. No Review Request.

The conveyance of the CMHA SNFs into its controlled affiliate, AHSNF, Inc., is not
a CON reviewable event for the following reasons. First, the proposed Reorganization is not
expressly addressed in N.C. Gen. Stat. § 131E-176(16). The consolidation of an entity’s
assets into a controlled affiliate is not included in the list of activities that constitute the
development of a new institutional health service, requiring a CON.
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Pursuant to the maxim of statutory construction expressio unius est exclusio alterius,
those transactions not included in N.C. Gen. Stat. § 131E-176(16) do not require a CON,
See. e.g., In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003) (stating that “[u]nder
the doctrine of expressio unius est exclusio alterius, when a statute lists the situations to
which it applies, it implies the exclusion of situations not contained in the list™); see also
Jackson v. A Woman’s Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998)
(internal citations omitted) (“[WThere a statute is explicit on its face, the courts have no
authority to impose restrictions that the statute does not expressly contain.”).

Second, to the extent that the holder of the CON for any of these facilities is changing
to CMHA'’s affiliate, the identity of the holder is changing solely because of a corporate
reorganization. It is not the type of reorganization that would trigger CON review. The
consolidation of an entity’s assets into a wholly-controlled affiliate does not change control
or ownership outside of the two related entities.

Further, no capital expenditures are being incurred to accomplish this Reorganization.
After the Reorganization, CMHA’s controlled affiliate, AHSNF, Inc., will continue to
operate the Facilities in their current locations as currently constituted.

For the reasons described above, and pursuant to the maxim of statutory construction
expressio unius est exclusio alterius, this Reorganization is not included in the list of new
institutional health service items requiring a CON under N.C. Gen. Stat. § 131E-176(16).
Thus, no CON is required in order to consummate the Reorganization.

Iv. Exemption Notice,

For the reasons described above, we do not think that notice under N.C. Gen. Stat. §
131E-184(a)(8) is technically required. However, to the extent that you disagree, please
accept this letter as the required notice under N.C. Gen. Stat. § 131E-184(a)(8) for an
exemption.

The General Assembly has chosen to exempt certain otherwise reviewable events
from CON review, including the acquisition of an existing health service facility and the
equipment owned by the health service facility at the time of the acquisition. See N.C. Gen.
Stat. § 131E-184(a)(8). Under N.C. Gen. Stat. § 131E-176(9b), nursing home facilities (i.e.,
SNFs) are “health service facilities.”
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If the Agency were to construe the Reorganization as an acquisition under the CON
law, upon consummation of the Reorganization, AHSNF, Inc., would be acquiring existing
“health service facilities,” including all related equipment owned at the time of acquisition
from CMHA. Specifically, AHSNF, Inc. will be acquiring the five SNFs. After the
Reorganization, AHSNF, Inc. will continue to operate these health service facilities as skilled
nursing facilities at their current locations.

Furthermore, the proposed Reorganization does not entail the acquisition of any
major medical equipment or any per se reviewable equipment as defined in N.C. Gen. Stat.
§8 131E-176(14)(o) and (16)(f1). Likewise, the Reorganization does not include the offering
of any per se reviewable services under N.C. Gen. Stat. § 131E-176(16)(f). Accordingly,
given that the proposed Reorganization involves only existing health service facilities, it is
exempt from CON review, assuming an exemption is necessary.

V. Conclusion.

Based upon the foregoing information, we hereby request the Agency’s (1)
confirmation that the proposed Reorganization (as described above) is not subject to CON
review; or (2) alternatively is exempt from CON review under N.C. Gen. Stat. § 131E-
184(a)(8).

Thank you for your assistance in regard to this matter. Please feel free to contact me
at the number above if you have any questions of need further information.

Sincerely,

B Gl

Gary S. Qualls
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Exhibits

1. No Review Approval for Rex Hospital

2. No Review Approval for Hugh Chatham Memorial Hospital, Inc.
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt
Division Dirgctor

April 7, 2014

Gary S. Qualls

K&L Gates, LLP

P.O. Box 14210

Research Triangle Park NC 27709-4210

No Review

Facility: Rex Hospital

Project Description: Obtain a separate license for Rex Rehabilitation and Nursing Center of
Raleigh

County: Wake

FID #: 953429

Dear Mr. Qualls:

The Certificate of Need Section (CON Section) received your letter of March 24, 2014 regarding
the above referenced proposal. Based on the CON law in effect on the date of this response to
your request, the proposal described in your correspondence is not governed by, and therefore,
does not currently require a certificate of need. However, please note that if the CON law is
subsequently amended such that the above referenced proposal would require a certificate of
need, this determination does not authorize you to proceed to develop the above referenced
proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification and
Nursing Home Licensure and Certification Sections of the Division of Health Service Regulation
to determine if they have any requirements for development of the proposed project.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section
www.ncdhhs.gov

Aihhqs . Telephone: 919-855-3873 » Fax: 919-733-8139 e
Location: Edgerton Building « 809 Ruggles Drive = Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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April 7, 2014
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Please contact the CON Section if you have any questions. Also, in all future correspondence
you should reference the Facility L.D. # (FID) if the facility is licensed.

Sincerely,
SN
Michael'J. McKiltih, Project Analyst

Martha J. Frisone, Interim Chief
Certificate of Need Section

ce:  Medical Facilities Planning Branch, DHSR
Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
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430 Davis Drive, Suite 400
Morrisvilla, NG 27560

‘/\¢ 1 919.466.1190 www kligates,com

Gary S. Qualls
D 919.466.1182
F 919.516.2072

gary.qualls@klgates.com

March 24, 2014

VIA HAND DELIVERY
Martha Frisone,
Chief, Certificate of Need Section
Division of Health Service Regulation
North Carolina Department of Health &
Human Services
809 Ruggles Drive
Raleigh, North Carolina 27603

RE:  Rex Hospital, Inc. (License No. H0065)
No Review Request To Independently License Rex Rehabilitation &
Nursing Center of Raleigh

Dear Ms. Frisone:

We are writing on behalf of our client Rex Hospital, Inc. (“Rex”). Rex owns
and operates Rex Rehabilitation & Nursing Center of Raleigh (the “Nursing
Center”), a nursing home with 120 nursing beds under the Rex Hospital license. Rex
has decided to obtain an independent license for the Nursing Center in order to
promote operational efficiencies, ~We are requesting confirmation from the
Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) that this proposal is not subject to
certificate of need review.

_ In this instance, the entity (Rex) that owns the Nursing Center will not
change, and the same building, staff and equipment will be used to provide the
same services at the same location. Rex will continue to own the CON-authorized
Nursing Center assets that have been used to furnish skilled nursing care to the
Nursing Center’s residents. The proposed transaction does not involve the offering
or expansion of any new facility, service or equipment, and the State’s inventory of
nursing beds will not change. No new or additional nursing home beds will be
acquired or placed in operation in the State. The Nursing Center already has its own

RT-3002794 vl
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Martha Frisone,
Chief, Certificate of Need Section
March 24, 2014

Page 2

distinct Medicare provider number (Medicare #345369), which is separate from Rex
Hospital’s Medicare provider number (Medicare #340114).

This proposal is similar to other proposals that the Agency has found to be
non-reviewable. For example, the Agency recently determined that no CON review
was necessary for Hugh Chatham Memorial Hospital, Inc. to independently license
a nursing home that historically operated under its hospital license. See Exhibit 1.

We believe that the CON law allows the independent licensing of the Nursing
Center without the requirement of a CON because such an event does not constitute
the development or acquisition of a new facility or services, within the meaning of
N.C. Gen. Stat. § 131E-176(16). The beds already exist in the State Medical Facilities
Plan inventory and there is no new facility constructed. Thus, there has been no
action which constitutes the offering or development of a new institutional health
service within the meaning of N.C. Gen. Stat. § 131E-178(a), and no CON is therefore
required.

We request that you provide a no review letter confirming that our
interpretation of the CON law is correct and that this proposal is not subject to
certificate of need review.

Please do not hesitate to contact us if you have any questions,

Sincerely,

Gary S. Qualls
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Martha Frisone,
Chief, Certificate of Need Section
March 24, 2014
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Exhibits

1. Hugh Chatham Memorial Hospital, Inc. No Review Request and Response
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M,D,
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt

Division Director

March 11, 2014

S. Todd Hemphill
3105 Glenwood Avenue, Suite 300
Raleigh, North Carolina 27612

No Review

Facility: Hugh Chatham Memorial Nursing Center

Project Description:  Transfer by Hugh Chatham Memorial Hospital, Inc, (HCMH) of 100% of
its ownership interests in Hugh Chatham Memorial Nursing Center to
Hugh Chatham Nursing Center, LLC, a wholly-owned subsidiary of
HCMH and license it separately from the hospital

County: Surry ;

FID #: 955375

Dear Mr. Hemphill:

The Certificate of Need Section (CON Section) received your letter of February 18, 2014,
regarding the above referenced proposal. Based on the CON law in effect on the date of this
response to your request, the proposal described in your correspondence is not governed by,
and therefore, does not currently require a certificate of need. However, please note that if the
CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above
referenced proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section
and the Nursing Home Licensure and Certification Section of the Division of Health Service
Regulation to determine if they have any requirements for development of the proposed project,

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section, Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section

A www,ncdhhs,gov E
Telephone: 919-855-3873 + Fax: 919-733-8139 LK)

" Location: Edgerton Building * 809 Ruggles Drive ¢ Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer



S. Todd Hemphill
March 11, 2014
Page 2

Please contact the CON Section if you have any questions. Also, in all future correspondence
you should reference the Facility ID. # (FID) if the facility is licensed.

Sincerely,

~— -l
Kim Randolph, Proje¢t Analyst

I odho (). Srsosm

Martha J. Frisone, Interim Chief
Certificate of Need Section

¢C! Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
Medical Facilities Planning Branch, DHSR
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YiA HAND DELIVERY

Martha J, Frisone, Interim Chief

Kim Randolph, Project Analyst

Certificate of Need Section

N.C. Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Hugh Chatham Memorial Hospital, Inc. (License No, H0049)

No review request to transfer control of Hugh Chatham Nursing Center to wholly
owned-subsidiary

Dear Ms, Frisone and Ms. Randolph:

We are writing you on behalf of our client, Hugh Chatham Memorial Hospital, Inc.
(“HCMH”), a North Carolina non-profit corporation. HCMH owns and operates Hugh
Chatham Nursing Center (the “Nursing Center”), a combination facility with 99 nursing beds
and 28 assisted living beds (20 Alzheimer’s or special care unit beds and 8 general beds), under
the hospital’s license. HCMH has determined that it is in its best interest to transfer ownership
of the Nursing Center to a wholly-owned subsidiary which it has created, Hugh Chatham
Nursing Center, LLC, a North Carolina limited liability company (“HCNC”), HCMH is the
sole member of HCNC. See HCNC Articles of Organization, Exhibit I hereto.

We also understand that as part of this transfer, the Nursing Center will need to be
operated as a separately-licensed nursing facility. I have already spoken about this subject with
Becky Wertz, Nurse Consultant with the Nursing Home Licensure and Certification Section,
and our client is in the process of prepating the Nursing Home Licensure Application and other
related documentation which she has provided. However, before that documentation can be
filed, we first need to confirm with your office that this proposal is not subject to certificate of
need review. ‘
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The CON law provides that transfer of ownership or control of a CON would constitute
grounds for withdrawal of the CON if it occurs during the course of development of a project
before the project is complete. N.C.G.S. § 131E-189. There is no CON project under
development at the Nursing Center. Furthermore, Agency rules provide that neither ownership
nor control of a certificate of need is transferred when the holder of the certificate is a
corporation and the identity of the holder changes because of a corporate reorganization, such as
transferring ownership to a wholly-owned subsidiary. 10A N.C.A.C. 14C.0502(b)(1) and (c).

In this instance, the entity that owns the Nursing Center will not change, and the same
building, staff and equipment will be used to provide the same services at the same location.
HCMH will continue to own the Nursing Center assets that were authorized under the CON and
have been used to furnish skilled nursing care to the Nursing Center’s residents, The proposed
transaction does not involve the offering or expansion of any new facility, service or equipment,
and the State's inventory of nursing home beds will not change. No new or additional nursing
home beds will be acquired or placed in operation in the State. The Nursing Center already has
its own separate NPI number and Medicare number.

This proposal is similar to other proposals involving transfer of assets to wholly owned
subsidiaries that the CON Section has found in the past did not require CON review. For
example, the CON Section determined that a perfusion company could hold heart-lung bypass
equipment in two separate wholly owned subsidiaries without undergoing CON review. See
enclosed Exhibit 2 (without exhibits to original request letter).

For these reasons, we believe that the CON law allows the transfer of the Nursing Center
to a wholly-owned subsidiary of HCMH, without the requirement of a CON, because such a
transfer does not constitute the development or acquisition of a new facility or services by the
subsidiary, within the meaning of G.S. 131E-176(16) or 10A N.C.A.C. 14C.0502. The
subsidiary. has no control over those services independent of its parent entity. The ultimate
ownership and control of the service does not change. The beds already exist in the inventory in
the State Medical Facilities Plan and there is no new facility constructed. Thus, there has been
no action which constitutes the offering or development of a new institutional health service
within the meaning of G.S. 131E-178(a), and no CON is required.

We request that you provide a letter of no review confirming that our interpretation of the
CON law and applicable rules is correct and that this proposal is not subject to certificate of need
review.
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Please let us know if you need further information or it there are questions we can
answer,

Very truly yburs,

BoDE HEMPHILL, L.L.P,

q

S”Todd flex

STH:sh

Enclosure

cc w/enc.: Becky Wertz, Nurse Consultant (via hand delivery)
Paul Hammes/Don Trippel (via e-mail only)
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Date Filed: 2/14/2014 5:00:00 PM
Elaine F. Marshall
North Carolina Secretary of State

C2014 043 00481

State of North Carolina
Department of the Secretary of State

Limited Liability Company
ARTICLES OF ORGANIZATION

Pursuant to §57D-2-20 of the General Statutes of North Carolina, the undersigned does hereby submlt these
Artloles of Organization for the purpose of forming & limited liabllity company, '

1. Thename of the limlted liabllity company is; Hugh Chatham Nursing Center, LLC
(Ses Iem 1of the Instructions for epproprlate onilty designatlon)
2, The narmo and address of each petson exocuting these articles of organization is ay follows: (State

whether each person Is exeouting these articles of organtzation in the capacity of & member, organizer
or both. Note: This documentmust be signed by all persons Ilated.)

8. Todd Hemphill (Organizer)
Post Offlce Box 6338, Raleigh NC 27628

3, The name of the initlal reglstered agent ls: R8ymond A, Parker

4. The glreet addvess and county of the Initlal registered agent office of the limlted Hability company la:
Number and Street 131 Colony Lane

city Ekin State: NC ZIp Code: 28621 county: Surty

5, The maillng address, If different from the street address, of the Initlal reglstered agent office ls:l
Number and Street ‘

City, " State: NC Zip Code: County:;

6. Principal offlce Information: (Seleotelther a or b.)

8, [m]The lmited Habllity company has a principal office,
The principal office telephone number: (336) 527-7000

The street address and county of the princlpal offlee of the llmlted lability company Is;
Number and Street 180 Parkwood Drive

ciy Elkin state: NC__ zipCode; 28621 counyy, Surry
CORPORATIONS DIVISION P.0. Box 29622 RALEIGH, NC 27626-06.22
(Revised January 2014) 1 (Form L-01)

EXHIBIT

1




The malling addiess, If different from the street addross, of the principal offlce of the company |s:
Number and Street_Post Offlcs Box 880

Clty Elkin stator NC Zlp Code; 20621 County: Sury

b, [ The timited llabliity vompany does not have s prineipal offlce,

7. Any other provislons which the limited llabllity company elscts to Inchyde (e.g., the purposs of the enilty)
af'o attached,

Privacy Redaction
8, {Optlonal): Please ptovide a business e-mall addres
The Secretary of State's Offlos will e-ruall the buslness auforatloally at tho addiess provided above at 1o
oot when a document is.flled, The e-mall provided will not be viewabls on the webslte, For more
Informatlon on why this servics I3 offered, please 80 the nstruotlons for this document,

9, These artloles will bo effoctive upon filing, unless a future date Is spoolfled:

This Js the 12t duy of February , 20 14 ;

antute

8, Todd Hemphill, Organlzer
Type or Print Name and Title

The below space to be used If mora than ons-organlzer or member 4 listed In Item #2 abave. !

Signature Slgnature

Type and Pilnf Name and T1tle ' Type and Prm.t Neame and Title
Stgnature . Shgnature

“Type end Pt Naie and Tl Ty and Piltt Name &ad Tl

NOTES!
L. Flling fee s $125, Thls dooument must ba filed with the Seoretary of State,

" CORPORATIONS DIVISION P.0. Box'29622 RALEIGH, NC27626-0622

(Revised Januaty 2014) 2 (Form L-01)

o




ATTACHMENT TO ARTICLES OF ORGANIZATION
HUGH CHATHAM NURSING CENTER, LLC

| NAME AND ADDRISS OF INITIAL MEMBER ]

The sole member of Hugh Chatham Nurslng Center, LLC {s Hugh Chatham Memouial Hoapital,
Ine,

Hugh Chatham Memorlal Hospital, Ine,"s address ia 180 Parkwood Drive, Blkin, NC 28621




North Carolina Department of Health and Human Sexvices
Division of Health Sexvice Regulation
Certificate of Need Section
2704 Mail Service Center m Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor www.nedhhs,gov/dhsy Craig R, Smith, Section Chief

Lanier M. Causler, Secretary Phone; 919-855-3875
‘ Fax: 919-733-8139

December 9, 2011

William R, Shenton
Poyner Spruill

P.O, Box 1801

Raleigh, NC 27602-1801

RB:  No Review: d
© Transfer by CSA Medicel Services, LLC (CSA) of 100% of its ownershlp interests in five (5) existing heart
lung bypass machines in use at WakeMed to CSAMS New Bem Avenue, LLC, a wholly-owned subsidiary
. ofCSA !

o Transfer by CSA Medical Services, LLC (CSA) of 100% of ifs ownership interests in three (3) existing
heart lung bypass machines In use at Rex Hospital to CSAMS Lake Boone Trall, LLC, a wholly-owned
subsidiary of CSA

Wake County

Dear Mr, Shenton:

The Cerfificate of Need (CON) Section recelved your letter of November 21, 2011 regarding the above referenced
proposals, Based on the CON law in effect on the date of this response to your request, the proposals described in
your corresponidence are not governed by, and therefore, do not urrently require a certificate of need. However, please
nate that if the CON law is subsequently amended such that the above referenced proposals would require a cextificate of
need, this determination does not authorlze you to proceed 1o develop the above referenced proposals when the new law
becomes offective, ’

Tt should be noted that this determination is binding only for the facts represented by you. Consequently, if changes are
made in the proposals or-a the facts provided in your correspondence referenced above, a new determination as to
whether a certificate of need is required would need to be made by the Certificate of Need Sectlon, Changes in a
proposal include, but are not limited to: (1) increases in the capital cost; (2) acquisition of medical equipment not
included in the original cost estimate; (3) modifications in the design of the project; (4) change in location; and (5) any

L ot

increase in the number of square feet to he constructed,

Please contact the CON Seotion 1f you have any questions, Also, ln all fitture correspondence you should reference the
Facility LD.# (FID) if the facility is Heensed,

Sincerely, ' |
Martha J. Frisone . Craig R, $4ffith, Chief
Assistant Chief Certlficate’of Need Section

cc: Medical Facilitles Planning Section, DHSR.

é‘h‘%& Locatlon: 809 Ruggles Drive ® Dorathea Dix Hospita] Campus & Raleigh, N.C. 27603
: An Equal Opportunity / Affirmative Action Employer

&
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Poyner Spruill

Wilson Hayman

Pariner

D 919,783,1140
whayman@poynerspruill.com
Wiilam R. Shenton

Pariner

D: 619.783.2947

F: 919.783,1076
wehenlon@poynersprulil.com

November 21, 2011

VIA U.S, MAIL AND E-MAIL/

Cralg smith@dhhs.no.qgov
Martha frisone@dhhs.no.gov

Mr. Cralg R, Smith, Chlef

Ms. Martha Frisone, Assistant Chlef
Division of Health Service Regulation
Certificate of Need Section

2704 Mall Service Center

Ralelgh, North Carolina 27696-2704

RE: CS8A Medical Services, LLC; No Revlew Request regarding Transfer of Heart-Lung Bypass Machines
to Wholly Owned Subsldiarles

Dear Mr, Smith and Ms, Frisone:

This lefter | submitted on behalf of CSA Medical Servicss, LLC (*CSA"), and two subsidiary limited
llabfilty companies to be formed and wholly owned by CSA and to be named “CSAMS New Bern Avenus,
LLC" (CBA New Bem), and “GSAMS Lake Boone Trall, LLC” (CSA Lake Boone), upon recelpt of your
approval of this request. CSA currently owns and operates elght (8) heart-lung bypass (*HLB") machines,
Five (6) of the HLB machines are operated at WakeMed and three (3):of the HLB machines are operated

- at Rex Hospitel, Ino, ("Rex’). The purpose of this letter Is to provide notice to the North Caroling
Department of Health and Human Services, Divislon of Health Service Regulation, Certificate of Need
Section (the "Agency”), and confirm that the transfer of CSA's Interests In these elght {8) HLB machines
and the operation of the same to two wholly owned subsldlarles of CSA Is not reviewable as a new
Institutional health service under the North Carolina Certiflcate of Nead ("CON") law,

The Agency has recenlly approved a simllar transfer in an August 18, 2011 Declaratory Ruling regarding
Radlation Oncology Centers of the Carollnas, Inc. ("ROCC"). That Declaratory Ruling concerned the
transfer of intarests In two radlation oncology faclilfies froem ROCC to two wholly owned subsidiaries of
ROCG, Attached hereto as Exhiblts 1 and 2 are the ROCC Declaratory Ruling Request and the ROCG
Declaratory Ruling. The ruling requested by CSA here s directly analogous lo the ROCC ruling, the only
difference belng that ROCC [nvolved the per se reviewable items of linear accelerators and simulators
and CSA's request Involves the per se reviewabls items of heart-lung bypass machines.

L. BACKGROUND AND FACTS

CSA directly owns elght (8) Terumo Gorporation Serles 8000 HLB machines. Flve (6) of these HLB
machines are located and used by CSA to provide perfuslon services at WakelMed, located at 3000 New
Bern Avenue, Ralelgh, NC 27620, Three (3) of these HLB machines are located and used by CSA to
provide perfusion services at Rex, located al 4420 Lake Boone Trall, Ralsigh, NC 27607, CSA also owns

WWW.FOYNERSPRUILL.COM NALEIGH  /  CHARLOYTE /  ROCKYMOUNT /  SOUYHERN MINES

301 Fegettevilla Streat, SUte 1900, Retalgh, HG 27601 PO, Bax 1801, Relalgh, KC 27602-1801 1% 918,783.6400
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seven (7) cell saver machines located at WakeMed In Ralelgh, and two (2) located at WakeMed-Cary.
These cell saver machines are Baylor Rapid Autologous Transfusion (BRAT) machines manufactured by
Sorin Corporation and are not subject to CON review. CSA does not own the BRAT machines at Rex,
which are owned by the hospital. CSA also provides the hospitals with the services of seven (7) llcensed
perfusionists, who are employed by CSA's afflliale Cerolina MSO, L,L.C, (MSO) but work for CSA
pursuant to its Management Services Agreesment with MSO. :

The five (6) HLB machines at WakeMed are labeled A, B, C, D, and E, and the three (3) at Rex are
labeled 1, 2, and 3, Each HLB machine consists of the following: (a) a four (4) or five (5) pump Terumo
Base; (b) three (3) or four (4) Teruimo 8000 roller pump modules (8000 roller pump modules); (¢) one (1)
Medtronlc Blo-Medicus arterlal pump serles §60 (Blo pump); (d) one (1) Medtronle TX 50 Flowmater
{Flowmeter); and (a) ohe {1) Sachrist alr/oxygen mixer (Sechilst). Simllarly, the seven (7) BRAT
machines at WakeMed In Ralelgh are labeled A, B, C, D, E, F and G, and the two at WakeMed-Cary are
labeled 1 and 2. Each HLB machine (and its components) and BRAT machine Is Identified by its serlal
numbers (SN), model numbers and the hospital where It is located, as described In Exhibit 8 to this letter.

The surgeons of Carolina Cardiovascular Surgical Assoclates, P.A. (Practice), started performing open
heart surgery and providing thelr own perfusion services at WakeMed In 1979 and al Rex in 1989,
through elther the Practice itself or a perfuslon company owned by the same physiclans. Each of the
eight (8) HLB machines currently owned by CSA is replacement equipment for a machine owned by CSA
{or & predecessor entity) prior 1o the year 1993, when acqulsition of an HLB machine became subject to
CON revlew regardless of its cosl. W. Charles Helton, M.D., founded the Practice in 1979 and Cardinal
Blo-Medical Associates, Inc. (Cardinal Blo-Medleal), In 19880. Cardinal Blo-Medical was the perfusion
company predecassor to CSA that llke CSA was owned by the shareholders of the Practice. The two
hospitals have never owned the HLB machines used at thelr facilities. Before 1989, Cardinal Blomedical
had acquired and operated three (3) HLB machines at WakeMed and two (2) at Rex. Another
cardlothoraclc surgery. practice in Raleigh, Atkinson' & Zeok, M.D;, P.A., had two (2) additional HLB
machines at WakeMed and one (1) additional HLB machine at Rex. Atkinson & Zeok, M.D., P.A. merged
with the Praclice In 1893, and Its two (2) surgeon shareholders, Alvan W, Atkinson, M.D,, and John V,
Zeok, M.D., Jolned the Practice, At the same time thelr three (3) HLB machines were acqulred by
Cardinal Blo-Medioal, and they become shareholders of that perfusion company. Gardinal Blo-Medical or
its successor company has continued to own and operate these eight (8) HLB machines (or thelr
replacements) at thelr same respective locatlons at WakeMed and Rex since that time. 1h 1987, the
shareholders of Cardinal Bio-Medical reorganlzed the company by forming CSA and transferring the
oparatlons and all elght (8) machines to CSA, which was owned by the same surgeons.

By 2001, CSA needed to replace all sight (8) of its HLB machines, There was a fourlh HLB machine at
Rex owned by surgsons Abdul G, Chaudhry, M.D. and James H. Davls, M.D. This one (1) HLB machine
had been loaned to them by the manufacturer in the late 1980's to replace one they had provided for use
at Rex which had bacome obsclete. At that time, CSA bought this fourth loaned HLB machine, which had

lready been used at Rex, from the manufacturer to replace one of CSA's older machines at Rex,
?‘ﬁgreafter, Drs. Chaudhry and Davis no longer provided perfuslion services or a HLB machine for use at
Rexi; C8A’s purchase of this machine thus resulted In a net decrease in useable HLB machines at Rex
from four (4) to three (3),

The same year, GSA obtalned replacement squipment for its other seven (7) HLB machines at WakeMed
and Rex, at a total capilal cost of $322,695. CSA’s obsolate machines were subsequenlly removed aut of
North Carolina, By lelter dated June 25, 2004, the Agency approved CSA's acquisition of the seven (7)
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new HLB machines at WakeMed and Rex as replacement equlpment. The Agency's “no review” letter of
that date Is atlached and labeled ag Exhibit 4.

CSA would Tike to transfer its interest in the elght (8) HLB machines [nto two wholly owned subsidiary
linited liabllity companies. The first wholly owned subsldiary will be named “CSAMS New Bern Avenus,
LLG" and wiil own the five (5) HLB machines currently operatad at WakeMed. The second wholly owned
gubsidiary will be named “CSAMS Lake Boone Trail, LLC" and will own the thres (3) HLB machines
currently operated at Rex, The transfer of CSA's interests In the eight (8) HLB machines Into two {2)
whally owned subsidiarles Is not a CON reviewable event becauss it will have the following results:

%)) N increase [n the HLB machine inveniory In Wake County;
(2) . No physicalrelocation of any HLB machines In Wake County;
(3)  Nocrealion of any new health service facliities; and

(4) No asset purchases of any per se revlewable equipment, conslstent with the ROGC
Declaratory Ruling.

This lelter raquests your conflrmation that such a proposed fransfer of interests would not tiigger any of
the new institutional health service provisions In the CON statute, and the transaclion may proceed
without first acquiring @ CON, ’

It ANALYSIS

The CON law provides that the “acquisition by purchase, donation, lease, transfer or comparable
arrangement’ of an HLB machine constitutes a “néw Instilutional health service” that Is subject to CON
review. N.C. Gen, Stat. § 131E-176(16)M1; § 131E-178{a). However, we bslleve the creation of these two
wholly owned subsldiarles I8 not a reviewable event because CSA, the owner of the CON rights for the
elght (8) HLB machines, Is nol undergoing any direct change in its ownership slatus. Rather, this Is
merely a type of reorganization in the nature of those which the CON rules recognize as non-reviewable.

Until 19083, the acqulsitlon of an HLB machine was not regulated under the GON law unless It Involved the
obligation of a capltal expenditure exceeding two million dollars ($2,000,000), which far exceeds the cost
of this equipment. See N.C. Sees. Laws 1993, ¢. 7, § 2 (adding the acqulsilion of HLB machines and any
“major medical equlpment’ costing more than $760,000 as “new institutiona! health services" requlting a
CON). However, effective March 18, 1983, the General Assembly amended the GON law to make the
acqulsition of HLB machines constilute a *new Institutional health semvics” requiring a CON regardless of
Its cost. N.C. Gen, Stat. § 131E-176(10a), (16)f1.5., as amended by N.C, Sess, Laws 1993, ¢. 7, § 2.

Under the CON law, transfer of ownership or control of a CON prior to completion of a praject or operation
of the facliity constltutes groundg or withdrawal of a CON. N.,C. Gen, Stat, § 131E-189, However, the
Agency's rules provide that in {) g sltuation, nelther ownership nor caontrol of a CON Is transferred when
the holder of the certificate is ﬁ“ corporation and the Identity of the holder changes because of corporate
reorganization, Including tra ésfe'rring ownership to wholly owned subsidiarles, 10A N.C.A.C.
14C.0602(b)(1) and (o). '
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Specifically, the provisions of N.C. Gen, Stat. § 131E-189(c) state by analogy that the Depariment of
Health and Human Services may immediately withdraw any CON If the holder of the certificate, before
completion of the project or operalion of the facllity, transfers ownership or contro] of the faollity, the
?nlnjeot, or the certificate of need” Further, the Agency's rules at 10A N.C.A.C. 14C.0602(b) state as
ollows:

Ownershlp of a cerlificate of need Is transferred when any person acquired a certificate from the
holder by purchase, donalion, lease, trade, or any comparable arrangement, except that

ownership of a certlficate of need is not transferred when:

(1) the holder of the cerlificate is a corporatlon and the Identily of the holder changes
because of a corporate reorganization; or

{2)  the holder of the cerlificate Is a partnership and the Identlty of the holder changes
because the same parthers reorganize as a new parinership,

10A N.C.A.C. 14C.0602(b) {emphasis added),

Here, CSA's right to own and operale the HLB machines Is not a CON project that is not yet completed or
operational. Nonetheless, If the CON law permils the transfer of a GON for an undeveloped project to a
subsidiary of the applicant without a new CON or other sanction, then it would make no sense to interpret
the law to prevent an exlsting provider from transferring a service to a wholly-owried subsidiary after the
profect has been developed. This princlple has been affirmed by the Agency on a very similar set of facls
In the ROCC Declaratory Ruling refarenced above and altached as Exhlbit 2,

Moreover, N.C. Gen, Stat. § 131E-189(c) acknowledges (hat completed projects may be transferred
wlithout GON review. It states that "[alny transfer after [the project s completed.or bacomes oparational]
will be subject to the requirement that the service be provided consistent with the reprasentations made In
the application and any applicable conditions,” That statute doss not require thata CON first be acquired
before such a lransfer takes place. Clearly, the reorganization of CSA’s assets and CON exemption Into
two wholly ownad subsldiarles would hot constitute the “offering or development of a new Institutional
health service® within the definition of N.C. Gen, Stat. § 131E-178(a).

ik CONCLUSION

Based on the foregoing Information, we hereby request the Agency's confirmation that the following
transactions are not subject to CON review as a new Institutional health service:

1 CSA's proposed transfer of Its ownershlp Interest .in, and operatlon of, five (6) HLB
machines, operated at WakeMed, lo CSA Lake Boone, a wholly owned subsidiary of
GSA; and

2 CSA's proposed transfer of its ownership Interest In, and operation of, three (3) HLB
machines, operated at Rex, to CSA New Bern, a wholly owned subsidlary of CSA.

IF'you requlre additional information lo conslder this request, please contact us as soon as possible, We
thank you for conslderation of this request.
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Wilson Hayman
Partner

Willlam R, Shenton
Paniner
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